
March 5,2004

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, SW - Room TW-A325
Washington, D.C. 20554

Filed via Electronic Filing

P rl<ins
Coie

607 ourteenth Street N.W.

Washi gton, D.C. 20005-2011

PHONE,202.628.6600

FAX, 202-434.1690

www.perkinscoie.com

Re: Ex Parte Presentation in the Proceeding Entitled "Nationwide
Programmatic Agreement Regarding the Section 106 National Hist ic
Preservation Act Review Process" - WT Docket No. 03-128

Dear Ms. Dortch:
I

On Thursday, March 4,2004, the following individuals, representing th
l

companies or associations indicated met at the offices of the FCC to discuss is ues
relevant to the above-identified proceeding:

Ben Almond
John Clark-

Peter Connolly

Cingular
Perkins Coie LLP - Counsel to the Wireless Coali on to
Reform Section 106 (the "Coalition")
Holland and Knight - Counsel to U. S. Cellular

Ann Bobeck
Diane Cornell

The following persons participated in the above-described meeting by eans of
a telephone link:

National Association of Broadcasters ("NAB")
Cellular Telecommunications & Internet Associati n
("CTIA")

David Jatlow AT&T Wireless Services ("AWS")
Jay Keithley PCIA - The Wireless Infrastructure Association
Anthony Lehv American Tower Corporation
Chris Parandian AWS
Roger Sherman Sprint
Brad Stein U.S. Cellular
Bill Tortoriello AWS
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Andrea Williams CTIA

The following Commission staff were present at this meeting:

John Branscome
Amos Loveday
Jeffrey Steinberg
Frank Stilwell

Wireless Telecommunications Bureau ("WTB")
WTB
WTB
WTB

In this meeting, the industry representatives stated that the purpose of t
meeting was to discuss with staff some points that had recently been raised ab ut the
"Nationwide Programmatic Agreement Regarding the Section 106 National Hi I toric
Preservation Act Review Process" ("NPA").

The industry representatives discussed the points of agreement that had
achieved in discussions over the past weeks between industry representatives,
Advisory Council on Historic Preservation ("ACHP"), the National Conferenc'
State Historic Preservation Officers ("NCSHPO") and other members of the
Telecommunications Working Group ("TWG"). These points of agreement in olved
the treatment in the NPA of properties whose eligibility for the National Regis r of
Historic Places is possible but undetermined ("potentially eligible properties").

The points of general agreement included the following: (1) the NPA should n t
require surveys or identification efforts potentially eligible properties for visua
effects; (2) the use of qualified professionals, for purposes of the identification of
eligible properties readily ascertainable in the SHPO office, should be optional and
(3) the universe of eligible properties for which visual effects should be consid red
should be limited to those identified by the SHPO, and the research required tol
identify such properties should be limited to reviewing previous determination of
eligibility that are readily and clearly ascertainable and available to the public .
SHPO's offices.

The industry representatives also discussed the provisions of the "S of
Best Practices" document that had been provided to industry representatives 0

Tuesday, March 2,2004. Industry representatives expressed concern with the cope
of compliance requirements and Commission responsibilities that might be req ,ired in
the NPA, as suggested in the Best Practices Summary.

Counsel for the Coalition also submitted to Commission staff a docume t
outlining proposed amendments to the NPA, a copy of which is attached as
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Attachment 1. The proposed amendments dealt with technical definitions of area
of potential effect for visual effects and adverse visual effects, and revisions
Section IV dealing with tribal participation.

Respectfully submitted,

. ?/~~Z~~ ..~ .

John F. Clark
Counsel to the Wireless Coalition to Refonn Section 106

JFC:jfc



Attachment 1

Proposed Amendments to Sections IV and VI of the

NATIONWIDE PROGRAMMATIC AGREEMENT FOR REVIE. OF
EFFECTS ON HISTORIC PROPERTIES FOR

CERTAIN UNDERTAKINGS APPROVED BY THE FEDER L
COMMUNICATIONS COMMISSION

Submitted bv the Wireless Coalition to Reform Sec .on 106
Thursdav. March~. 2004

These amendments are proposed for Sections IV and VI. of the Nationwide
Pro!!rammatic A!!reement. Proposed amendments are shown in blueline. a tId are
suggested and applied to the NPRM version of the NPA

IV. PARTICIPATION OF INDIAN TRIBES AND NATIVE
HAWAIIAN ORGANIZATIONS IN UNDERTAKINGS OFF TRIBAL Ll NDS;

TRIBAL CONSULTATION - Alternative At

A. As a part of its responsibilities in connection with Section 106 of the
NHPA (16 U.S.c. 470f) and the regulations of the Council (36 C.F.R. Part 80 ) and
pursuant to Section 101(d)(6) of the NHPA (16 U.S.C. § 470(a)(d)(6)), the
Commission recognizes its responsibility to consult with any Indian tribe or N1

• 0 that
attaches religious and cultural significance to a Historic Property if the prope~ may
be affected by an Undertaking. Through its rules and the terms of this Agreem ~nt, the
Commission has authorized Applicants to initiate contacts with Indian tribes all d
NHOs on its behalf, and to conclude the process of tribal participation consiste (1t with
this Agreement where the tribe has not requested government-to-government'
consultation.

I This alternative was discussed in the Telecommunications Working Group and rep~ sents
the collective effort of Working Group members, including tribal representatives, to address· ssues
raised in the Working Group discussions. The Working Group did not have an OPPOrtuI~ty to
address the proposal in Alternative B prior to publication for comment.

[/DA040650026.DOC] 3/5/04
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B. Consistent with their right to government-to-government consult tion,
tribal authorities may request Commission consultation on any or all matters a~any

time, including when an Undertaking proposed off tribal lands may affect Histric
Properties that are of religious and cultural significance to that Indian tribe or .HO.

in the

C. The Commission recognizes that Indian tribes exercise inherent

tribes in a sensitive manner, respectful of tribal sovereignty. Contacts shall be
directed to the appropriate representative designated or identified by the tribal
government or other gov;eming body.

potentially affected Historic Property, as described belo¥t'.

opportunity to participate in the Section 106 process and to request

[IDA040650026.DOC] -2- 3/5/04
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. ., ,
I

the Applicant infonnation about Historic Properties in the i\PE that should be .
considered and included in the Submission Packet. =I'he initial communic .
explain the Applicant's authority and the tribe's right to request. ...

andlor, .."here practical, contact by telephone.~

G.F.R § 800.2.

2 PCIA has expressed concern that this paragraph is difficult to apply and understand ecause
its timing is indefmite. The Conference believes the Programmatic Agreement should not add eadlines
to those already in 36 C.F.R. Part 800.

[/DA040650026.DOC] -3- 3/5/04
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repeated attempts at communication.

such confidential treatment consistent with applicable federalla'l{s.~

otherwise consistent with federal law.

and Indian tribes from entering into or continuing pre existing arrangements ori.. .

3 The Conference notes that "The confidentiality provision in the Na onal
Historic Preservation Act is equally applicable to all historic properties not just tradiional
cultural properties. The reasons for withholding information are significant invasion of p acy,
risk of harm to the resource and impeding the use of a traditional cultural property." The Cuncil
proposes that this provision be revised to read as follows: "If a Tribe or Native Ha aiian
Organization requests confidentiality from the Applicant, the Applicant shall noti the
Commission. The Commission shall honor this request and shall, in turn, request confi ntial
treatment of such materials or information consistent with applicable Federal laws." USET tites
that confidentiality is of central importance to tribes and that confidentiality restrictions sho ld be
in place on Applicants whether or not a tribe or NHO has requested confidentiality.

[/DA040650026.DOC) -4- 3/5104
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VI. IDENTIFICATION, EVALUATION, AND ASSESSMENT OF EF ECTS

In preparing the Submission Packet for the SHPO/THPO pursuant to Se tion
VII of this Nationwide Agreement and Attachments 3 and 4, the Applicant mu : (1)
define the area of potential effects (APE); (2) identify Historic Properties with' the
APE; (3) evaluate the historic significance of identified properties; and (4) ass s the
effects of the Undertaking on Historic Properties. The standards described bel w
shall be applied by the Applicant in pr~paring the Submission Packet, by the
SHPO/THPO in reviewing the Submi!,sion Packet, and where appropriate, by e
Commission in making findings.

Identification, evaluation, and assessment are most expeditiously accom lished
by individuals with historic preservatIOn and cultural resource management exertise
and experien\:e.

A. Consideration of Direct Effects and Visual Effects

A SHPO/THPO, consistent with relevant state procedures, may specify .
geographic areas in which no review for direct effects on archeological resourc' s is
required or in which no review, for visual effects is required.

B. Definition of the Area of Potential Effects

1 Direct Effects

The APE for direct effects is limited to the area of potential ground dis bance
and the portion of any Historic Property that will be destroyed or physically alt 'red by
the Undertaking.

2 VIsual Effects

a. Unless otherwise established in consultation with the SHPO/TH , the
presumed APE for visual effects for the construction of new Facilities is the ara from
which the tower will have an effect as defined herein, and will be visible:

1) Within a half mile of the proposed tower, if the proposed tower is 20
or less in overall height;

[/DA04J650026.DOq -5- 3/5/04



February 9, 2004
Page 6

2) Within 3/4 mile of the proposed tower, if the proposed tower is more! than
200 feet but no more than 400 feet in overall height;

3) Within 1 1/2 miles of the proposed tower, if the proposed tower is m re than
400 feet in overall height. 4

b. In the event the Applicant determines, or the SHPO/THPO reco ends,
that an alternative APE for visual effects is necessary, the Applicant and the
SHPO/THPO may mutually agree to an alternative APE.

c. If the parties, after using good faith efforts, cannot reach agreem nt on
the use of an alternative APE, either the Applicant or the SHPO/THPO may su mit
the issue to the Commission for resolution. The Commission shall make its
determination concerning an alternative APE within a reasonable period of tim .

C. Identification of Historic Properties

1. The Applicant, using research techniques and employing method logy
generally acceptable to the preservation profession and considering public co ents,
shall identify Historic Properties in the APE, including Historic Properties to hich
any Indian tribe or NHO attaches religious or cultural significance.

2. The level of effort and the appropriate nature and extent of ident~ lcation
efforts will vary depending on the location of the project, the likely nature and i

location of Historic Properties within the APE, and the current nature of and
thoroughness of previous research, studies, or Section 106 reviews.

3. No archeological survey shall be required if the Undertaking is
to cause direct effects to archeological sites. Disagreements regarding the nec
for an archeological survey may be referred to the Commission for resolution.

4. It may be assumed that no archeological resources exist within t APE
where all areas to be excavated related to the proposed Facility will be located n
ground that has been previously disturbed to a depth of (1) two feet or (2) six i ches
deeper than the general depth of the anticipated disturbance (excluding footing and
similar limited areas of deep excavation), whichever is greater, and where no

4 The Conference asks the following be added: "4) For proposed Facilities 1,000 feet taller,
the applicant shall, in consultation with the SHPO, determine the APE for each Facility." The ational
Trust concurs with this request.

[lDA040650026.DOC] -6- 3/5/04
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archeological resources are recorded in files of the SHPO/THPO or any poten .. lly
affected Indian tribe or NHO.

D. Evaluation of Historic Significance

1. The Applicant shall apply the National Register criteria (36 C.F. . Part
63) to properties identified within the APE and request SHPO/THPO concurre ice as
part of the review of the Submission Packet.

2. Where there is a disagreement regarding the eligibility of a reso ce for
listing in the National Register and, after attempting in good faith to resolve th issue,
the Applicant and the SHPO/THPO continue to disagree regarding eligibility, t e
Applicant may submit the issue to the Commission. The Commission shall h Ie
such submissions in accordance with 36 C.F.R. § 800.4(c)(2).

E. Evaluation of Effects

1. Applicants shall evaluate effects of the Undertaking on Historic
Properties using the Criteria of Adverse Effect (36 C.F.R. § 800.5(a)(1)).

2. In determining whether Historic Properties in the APE may be ad ersely
affected by the Undertaking, the Applicant should consider factors such as the !

topography, vegetation, known presence of Historic Properties (including local
designated historic districts and traditional cultural properties), and existing Ian

3. An Undertaking will have a visual adverse effect on a Historic Pr perty
if the visual effect from the Facility will have an effect on that ro e and wi
noticeably diminish the integrity of one or more of the characteristics qualifyin the
property for inclusion in or eligibility for the National Register. Construction ' a
Facility will not cause a visual adverse effect except where visual setting.or vis al
elements are character-defining features of eligibility. Examples include: (1) a

. . . . . .. .

5 PCIA suggests the following language: "...Construction ofa Facility will not cause a isual
adverse effect except where the Facility noticeably diminishes the visual elements of setting, fe ling or
association within the boundary of a Historic Property, where such elements are important ele ents of
that historic property's eligibility. Examples include Facilities located within the actual, or, fo unlisted

[IDA040650026.DOC] -7- 3/5104
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4. For collocations not excluded from review by the Collocation
Agreement or this Agreement, the assessment of effects will consider only eff~ ts
from the newly added or modified Facilities and not effects from the existing .ower
or Antenna.

properties, the most logical or reasonable boundary of (1) a designed landscape which include scemc
vistas, (2) a publicly interpreted Historic Property where the setting or views are part of the
interpretation, (3) a traditional cultural property which includes qualifying natural landscape e ements,
or (4) a rural historic landscape."

[/DA040650026.DOC] -8- 3/5/04


